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C

ongress enacted the
E m p l o y e e R e t i re m e n t
Income Security Act of 1974
(ERISA) to protect the interests of participants and their
beneficiaries in employee benefit plans
by setting forth certain disclosure and
reporting requirements, establishing
fiduciary standards of care, and providing for appropriate remedies and sanctions exclusively through the federal
courts.1 However, not all benefit plans
are treated equally under ERISA. Some
are regulated less closely than others.2
One such plan is a “top-hat plan,” an
unfunded employee benefit plan established principally to provide deferred
compensation for “a select group of
management or highly compensated
employees.”3
Recognizing that participants in
top-hat plans possess sufficient influence to negotiate the design and
operation of their deferred compensation plan, Congress excluded top-hat
plans from ERISA’s participation and
vesting requirements under 29 U.S.C.
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 §1051-1061, funding provisions under
§
29 U.S.C. §§1081-1086, and fiduciary
responsibility provisions under 29
U.S.C. §§1101-1114.4 Yet, top-hat plans
are subject to ERISA’s civil enforcement
provisions. If an employer reneges
on its obligation to provide benefits
under a top-hat plan, a participant or
beneficiary may commence an action
“to recover benefits due to him under
the terms of his plan, to enforce his
rights under the terms of the plan, or
to clarify his rights to future benefits
under the terms of the plan” under
29 U.S.C. §1132(a)(1)(B).5 This article
explores fundamental issues litigants
must address in any litigation over tophat benefits.
Determining Statute of Limitations.
ERISA does not identify a statute of
limitations period for actions brought
under 29 U.S.C. §1132(a)(1)(B). Courts
in New York have looked to the statute

of limitations period for breach of contract, reasoning that a breach claim
is the most analogous to a claim for
benefits under 29 U.S.C. §1132(a)(1)(B),
and have held that a six-year statute of
limitations period applies.6
In New York, a claim for benefits
due under an ERISA plan “accrues
upon a clear repudiation by the plan
that is known, or should be known,

Recognizing that participants
in top-hat plans possess sufficient influence to negotiate the
design and operation of their
deferred compensation plan,
Congress excluded top-hat plans
from ERISA’s participation and
vesting requirements, funding
provisions, and fiduciary responsibility provisions. Yet, top-hat
plans are subject to ERISA’s civil
enforcement provisions.
to the plaintiff regardless of whether
the plaintiff has filed a formal application for benefits” or when a claim for
benefits has been made and rejected.7
In finding that no formal application
for benefits is necessary to trigger
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the statute of limitations, the Second
Circuit reasoned that a contrary rule
would allow claims to be delayed for
years, thereby diminishing access to
witnesses and evidence.8 Consequently,
the same statute of limitations may
apply for a claim seeking payment of
present benefits due and owing and a
claim seeking declaratory judgment
on the right to obtain future benefits.9
The limitations period may be subject
to equitable tolling, which is described
as an “extraordinary measure” to prevent unfairness to a plaintiff who was
not at fault for commencing an action
after the applicable statute of limitations period.10 For example, the Second Circuit found that equitable tolling
applied where the administrator failed
to comply with ERISA’s disclosure and
reporting requirements by neglecting
to inform the participant of his right to
commence an action under ERISA for
the denial of benefits.11 The limitations
period may also be tolled under the
doctrine of fraudulent concealment if
the defendant concealed the existence
of plaintiff’s cause of action.12 This
doctrine is a misnomer because the
focus is not on “the intention underlying defendants’ conduct, but whether
a reasonable plaintiff in the circumstances would have been aware of the
existence of a cause of action.”13 The
doctrine of fraudulent concealment, for
example, may be used to toll the statute of limitations where a participant
receives misleading information about
his rights under the plan.14
Prerequisites to Commencing an
ERISA Action. Prior to commencing
an action in federal court, the plaintiff
must first exhaust all administrative

appeals unless the plaintiff can make a
“clear and positive showing” that pursuing all administrative appeals would
be futile.15 In the absence of showing
that plaintiff exhausted all administrative appeals (or that such efforts would
be futile), the court will dismiss plaintiff’s action, without prejudice, until
such administrative appeals have been
exhausted.16
Commencing an ERISA Action in
Federal Court for Top-Hat Benefits. In
commencing an action for recovery of
benefits under 29 U.S.C. §1132(a)(1)(B),

Any party to a top-hat plan has
ready and able access to federal
court to enforce the plan’s terms,
and those terms will be interpreted using unilateral contract
principles developed under
ERISA.
the plaintiff should identify the capacity
in which each party in the lawsuit is
being sued. On the plaintiff’s side, for
example, courts have noted that only
participants and beneficiaries have
standing to recover benefits, enforce
rights, or clarify rights to future benefits
under the terms of an employee benefit
plan.17 On the defendant’s side, courts
have also noted that “only the plan and
the administrators and trustees of the
plan in their capacity as such may be
held liable.”18 Therefore, in the event
the administrator is also the plaintiff’s
employer, the plaintiff should take due
care to identify that the §1132(a)(1)(B)
claim is asserted against the employer
in its capacity as the administrator of
the top-hat plan.

At the outset, we note that there is
currently a circuit split as to whether
courts should review a denial of benefits under a top-hat plan de novo or
under an arbitrary and capricious standard.19 The Second Circuit has not yet
reached this question, although at least
one court has noted that in practice,
courts within the Second Circuit have
applied the arbitrary and capricious
standard.20
Determining the Scope of Benefits.
Recognizing that a top-hat plan is
exempt from certain substantive provisions of ERISA, courts have construed
the enforcement of benefits under a tophat plan in accordance with unilateral
contract principles developed under
ERISA when determining plaintiff’s
rights.21 One important consideration
when assessing those rights is whether
the top-hat plan became irrevocable. A
top-hat plan becomes irrevocable once
a plaintiff becomes fully vested pursuant to the plan’s vesting schedule or,
in the absence of a vesting provision,
when a plaintiff continues in employment for the requisite number of years22
or upon retirement.23
If the plaintiff is deemed to have a
vested interest in the top-hat plan, then
any change to the terms of the plan
(including entitlement to benefits) that
occurred after the date of vesting will
have no impact on the plaintiff’s rights
unless the plan explicitly reserved the
right to amend the plan after plaintiff’s
performance.24 In analyzing whether a
plan permits a retroactive amendment,
the court will construe the terms of
the plan as a whole, precluding any
interpretation that would render any
specific term illusory or meaningless.25
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In the event the terms of the plan do
not permit retroactive amendments,
then the court will enforce the terms
of the plan as it existed as of the time
the plaintiff vested.
Conclusion. Although top-hat plans
are exempt from many substantive provisions of ERISA, they remain subject
to ERISA’s enforcement provisions.
Thus, any party to a top-hat plan has
ready and able access to federal court
to enforce the plan’s terms, and those
terms will be interpreted using unilateral contract principles developed
under ERISA.
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